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RECOMMENDATION
Staff recommends the Board take the following actions in connection with SCERS’ Model Tax
Regulations:
1. Amend “Regulations for IRC § 401(a)(9)” regarding payments for certain non-spouse
beneficiaries.
2. Reaffirm a previously-adopted amendment to “Regulations for IRC § 415” regarding
compensation for members who serve in the military.
3. Merge and incorporate the Model Tax Regulations into a new chapter of SCERS’ Bylaws.
PURPOSE
This item supports the 2019-20 Strategic Management Plan by refining SCERS’ Model Tax
Regulations to promote compliance with federal tax law and transparency to stakeholders.
DISCUSSION
I.

Legal and Factual Background
A.

IRS’ Tax Determination Letter and Voluntary Correction Program

Because SCERS is a “tax-qualified plan,” contributions paid to SCERS and income from SCERS’
investment of plan assets are tax deferred. To maintain its tax qualification status, SCERS must
comply with the federal Internal Revenue Code (IRC).
Historically, the Internal Revenue Service (IRS) enforced compliance through audits and, if
appropriate, post-audit sanctions. More recently, however, the IRS has been promoting
compliance through a “Tax Determination Letter” and a “Voluntary Correction Program.” The
Tax Determination Letter process requires a plan to submit an application describing the plan’s
laws and regulations, and request the IRS’ determination that the plan rules comply with federal
tax law. If in the process of preparing an application the plan discovers non-compliance, the
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plan may participate in the “Voluntary Correction Program.” Under that program, the plan
voluntarily discloses areas of non-compliance to the IRS and proposes self-corrective steps.
B.

IRS’ Favorable Determination Letter of December 2013

In January 2011, SCERS submitted a Tax Determination Letter application and a Voluntary
Correction Program submission to the IRS. In December 2013, the IRS issued a favorable
determination letter, along with a Compliance Statement that identified 11 areas of noncompliance. With respect to some of those areas, the IRS required SCERS to adopt additional
technical regulations to memorialize system operations and conform to federal tax law.
SCERS was not alone in that regard. Several other California county pension systems were
similarly non-compliant and also in need of additional regulations. Consequently, SCERS’ tax
counsel, Hanson Bridgett, developed a set of “Model Tax Regulations” for county systems to
adopt.
In October 2014, pursuant to the IRS’ Compliance Statement, the Board of Retirement adopted
seven Model Tax Regulations. These included “Regulations for IRC § 401(a)(9),” which concern
minimum required distributions, and “Regulations for IRC § 415,” which concern annual benefit
limits. In September 2015, the Board of Supervisors approved all seven Model Tax Regulations.
C.

IRS’ Favorable Determination Letter of August 2016

In January 2016, SCERS again submitted a Tax Determination Letter application to the IRS. In
August 2016, the IRS issued a conditional favorable determination letter to SCERS. Specifically,
the IRS conditioned its favorable determination on SCERS making a modest amendment to
Regulations for IRC § 415.
In March 2017, the Board approved the IRS-requested amendment. However, the amendment
was never presented to the Board of Supervisors for subsequent approval.
II.

Staff Recommendations re: Model Tax Regulations
A.

Amending Regulations for IRC § 401(a)(9)

One of the issues that the Model Tax Regulations address is a quirk of federal tax law that affects
Option 2.
Under Internal Revenue Code section 401(a)(9), if a member has selected a non-spouse
beneficiary who is more than 10 years younger, the IRS requires SCERS to pay a reduced
continuance. That requirement essentially means that, when such a member selects Option 2,
SCERS is under three competing legal demands: (1) paying a full actuarial value to the member
and beneficiary collectively, (2) reducing the beneficiary’s continuance per the Internal Revenue
Code, and (3) paying a 100% joint and survivor annuity under Government Code section 31762.
Strict compliance with all three is not possible.
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In 2014, SCERS’ tax counsel recommended a solution. Specifically, tax counsel advised that
SCERS can reduce the continuance allowances as required by the IRS, but then make up for
the sub-100% continuance shortfall by paying a lump sum to the beneficiary. That is the solution
currently reflected in Section III.D.3 of Regulations for IRC § 401(a)(9):
Solely to the extent required by section 401(a)(9) of Title 26 of the United States
Code and under a good faith interpretation of the Code and Treasury regulations
section 1.401(a)(9)-6, Q&A-2(c) and taking into account the vested rights in
retirement benefits created by the California Constitution, if a survivor benefit is
payable to a person other than a surviving Spouse of the Member (or surviving
child under paragraph 2 of this subsection D), then the present value (if any) of
any benefit that would be in excess of the amount that can be paid in accordance
with such regulation shall be paid to such person in a lump sum payment no later
than one year after such person becomes entitled to survivor benefits.
Subsequently, Segal Consulting alerted SCERS to a simpler and more administratively
manageable solution. Segal’s methodology involves calculating the highest beneficiary
continuance allowable by the IRS, and based on that figure, allotting the remaining actuarial
value to the member’s allowances during his/her lifetime. By increasing the member’s lifetime
allowances, SCERS would pay a full actuarial value and moot the need to pay a lump sum to
the beneficiary in the distant future. Although such increased payments to the member arguably
depart from a “pure” 100% continuance under Option 2, this methodology constitutes a
reasonable and legally valid interpretation of Government Code 31762 under the circumstances.
In addition, tax counsel recently reviewed Segal’s methodology and concluded that it complies
with federal tax law. Tax counsel further recommended that SCERS amend Section III.D.3 to
give the Segal methodology both prospective and retroactive effect, and to eliminate the “lump
sum” methodology entirely. Those recommendations are reflected in the proposed amendments
attached hereto as Exhibit A (see underlined text at the top of Page 1, the bottom of Page 4, and
the top of Page 5), which have been reviewed and approved by both tax counsel and Segal.
B.

Reaffirming Amendment to Regulations for IRC § 415

When the IRS issued a favorable determination letter to SCERS in August 2016, it did so on the
condition that SCERS adopt a clarifying amendment to Regulations for IRC § 415. Specifically,
the IRS requires Regulation for IRC § 415 to define the term “total compensation” to include
“differential wage payments as defined in Internal Revenue Code section 3401(h)(2).” The
purpose of that amendment is to conform SCERS’ regulations to Section 105 of the Heroes
Earnings Assistance and Relief Tax Act of 2008, which requires “any differential wage payment
[to be] treated as a payment of wages by the employer to the employee.” Such treatment is
intended to help employees earn pension benefits while serving in the military.
The Board of Retirement already adopted that amendment back in March 2017 (see Exhibit B).
However, staff has discovered that the amendment was never presented to the Board of
Supervisors for approval. Given that two and a half years have passed since the Board acted,
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it would be advisable for the Board to reaffirm the amendment before it is presented to the Board
of Supervisors for adoption.
C.

Incorporating the Model Tax Regulations Into SCERS’ Bylaws

Section 1.3 of SCERS’ Bylaws states: “These Bylaws . . . are intended to be the rules and
regulations governing the operation of the Retirement Board and the administration of the
Retirement System.” Thus, SCERS’ Bylaws do not contemplate a body of “regulations” separate
and apart from the Bylaws themselves. Pursuant to Section 1.3, Staff recommends that the
seven Model Tax Regulations be wholly merged and incorporated into a new chapter of SCERS’
Bylaws, per Exhibit C.
ATTACHMENTS




Exhibit A – Amended Regulations for IRC § 401(a)(9)
Exhibit B – March 15, 2017 Board resolution “SCERS 2017-02” and Amended
Regulations for IRC § 415
Exhibit C – SCERS Bylaws, Chapter 6 Tax Regulations

Prepared by:

Reviewed by:

/S/
______________________________
Stephen Lau
General Counsel

/S/
______________________________
Eric Stern
Chief Executive Officer

Sacramento County Employees' Retirement
System

REGULATIONS FOR IRC CODE § 401(a)(9)
REQUIRED MINIMUM DISTRIBUTION RULES

Sacramento County Employees' Retirement System

REGULATIONS FOR IRC SECTION 401(a)(9)
MINIMUM REQUIRED DISTRIBUTIONS
SECTION I.

GENERAL RULES

A. Purpose and Effective Date
In accordance with sections 31485.14, 31525 and 31706 of the California
Government Code, the regulations set forth herein are effective as of September 22,
2015, except to the extent otherwise provided herein and reaffirm and clarify the
existing practices of the Sacramento County Employees Retirement System (the
“System”) with respect to the minimum distribution requirements under section
401(a)(9) of the Internal Revenue Code (the “Code”).
These regulations are intended to be in accordance with the Code and the
applicable Treasury regulations. To the extent there is a conflict between these
regulations and the Code and Treasury regulations, the applicable federal law will
govern.
The System may establish reasonable procedures for complying with the minimum
distribution requirements under section 401(a)(9) of the Code that it deems
necessary or desirable to comply with applicable tax laws or for administrative
purposes.
B. Reasonable Good Faith Interpretation of Code
In accordance with section 823 of the Pension Protection Act of 2006 (“PPA”), these
regulations are promulgated in accordance with a reasonable good faith
interpretation of section 401(a)(9) of the Code, and the Treasury regulations
thereunder, as applicable to a governmental plan within the meaning of section
414(d) of the Code. For purposes of section 401(a)(9), Code means the Code and
applicable Treasury regulations as they apply under a reasonable good faith
interpretation of section 401(a)(9).
C. Elections Under TEFRA § 242(b)(2)
Notwithstanding the other requirements of this regulation to the contrary,
distributions may be made under a designation made before January 1, 1984, in
accordance with section 242(b)(2) of the Tax Equity and Fiscal Responsibility Act.
Capitalized terms used in this Regulation are defined in Section VI. Terms defined
in the County Employees Retirement Law apply here unless otherwise stated.
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SECTION II. TIME AND MANNER OF DISTRIBUTION
A. Required Beginning Date
The Member’s entire interest will be distributed, or begin to be distributed, no later
than the Member’s Required Beginning Date.
B. Forms of Distribution
1.

Periodic And Other Forms Of Payments
A Member’s entire interest in the System shall be distributed in the form of
RMD Annuity payments that meet the requirements of paragraph 2 of this
subsection or in the form of a single sum or an insurance company annuity
contract that meets the requirements of paragraph 3.a of this subsection.
Payments may be made in a combination of these forms of payment and
may include lump sum refunds or withdrawals of Member contributions or
death benefits as provided in the CERL provided that these forms comply
with a reasonable good faith interpretation of Code section 401(a)(9).

2.

General Rules Regarding RMD Annuities
If the Member’s interest is to be paid in the form of an RMD Annuity, the
RMD Annuity must meet the following requirements:
a.

Periodic
RMD Annuities must be paid over equal payment intervals which
may not be longer than one year.

b.

Distribution Period
RMD Annuities will be paid over the life or lives of the Member
and a beneficiary or over a period certain that does not exceed
the maximum length of the period described in Section III or
Section IV of this regulation.

c.

Increases
RMD Annuities may not increase over time except in accordance
with the rules in Section V.A.

d.

Change in Period Paid
The period over which an RMD Annuity is paid can be changed
only in accordance with Q&A-13 of section 1.401(a)(9)-6 of the
Treasury regulations.

-2-

7336261.1

Sacramento County Employees' Retirement System
e.

Commencement
Payment of the RMD Annuity must start no later than the
Required Beginning Date.

3.

Other Forms
a.

Annuity Contract
If the Member’s interest is distributed in the form of an annuity
contract purchased from an insurance company, distributions
thereunder will be made in accordance with the requirements of
Section 401(a)(9) of the Code.

b.

Individual Account
Any part of the Member’s interest which is in the form of an
individual account described in section 414(k) of the Code will be
distributed in a manner satisfying the requirements of Section
401(a)(9) of the Code that apply to individual accounts.

C. Amount Required to be Distributed by Required Beginning Date and Later
Payment Intervals.
The amount that must be distributed on or before the Member’s Required Beginning
Date is the payment that is required for one payment interval. The second payment
need not be made until the end of the next payment interval even if that payment
interval ends in the next calendar year. All of the Member’s benefit accruals as of
the last day of the first Distribution Calendar Year will be included in the calculation
of the amount of the annuity payments for payment intervals ending on or after the
Member’s Required Beginning Date. If the Member dies before distributions begin,
the same rules apply with reference to the date distributions are required to begin
under section IV.A.1 or IV.A.2.
SECTION III. RMD ANNUITY DISTRIBUTIONS BEGINNING DURING MEMBER’S LIFE
The following rules must be met to comply with the requirements of the Code and this
regulation for RMD Annuities that begin during the Member’s lifetime.
A. Single Life RMD Annuity
An RMD Annuity that begins no later than the Required Beginning Date and is paid
for the Member’s lifetime only, with no benefits paid to any other person, meets the
requirements of the Code and this regulation.
B. Joint and Survivor RMD Annuity - Death of Member After Benefits Begin
If Member dies after RMD Annuity payments have commenced to the Member, then
distributions must continue to be made over the remaining period over which
distributions commenced in accordance with the schedule of payments made to the
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Member. Reasonable delay for administration may occur, but in this case payments
that should have been made in accordance with the original payment schedule must
be made with the first resumed payment.
C. Joint and Survivor RMD Annuity With Spouse as the Sole Beneficiary
An RMD Annuity that begins no later than the Required Beginning Date and is paid
for the Member’s lifetime and the lifetime of the Member’s surviving Spouse, with no
benefits paid to any other person, meets the requirements of the Code and this
regulation regardless of the difference in age of the Member and the Member’s
Spouse.
D. Joint and Survivor RMD Annuity When the Sole Beneficiary Is Not the Member’s
Spouse
1.

Limit on Percentage of Member’s RMD Annuity Paid to Non-Spouse Beneficiary
The survivor annuity percentage of an RMD Annuity that begins no later than
the Required Beginning Date and is paid for the Member’s lifetime and the
lifetime of a beneficiary other than the Member’s surviving Spouse must not
at any time exceed the applicable percentage of the RMD Annuity payment
during the Member’s lifetime, using the table set forth in Treasury regulation
section 1.401(a)(9)-6, Q&A-2(c)(2), as determined in the manner described
in Q&A-2(c)(1). This Treasury Regulation requires that the RMD Annuity
payable to the Member’s beneficiary after the Member’s death not exceed
the percentage of the RMD Annuity payable to the Member during the
Member’s life specified in the table if the adjusted age difference between
the Member and the beneficiary is more than 10 years.

2.

Rule Regarding Children of Member
Under a good faith interpretation of the Code and Treasury regulations
section 1.401(a)(9)-6, Q&A-2(b), and taking into account the vested rights in
retirement benefits created by the California Constitution, if a survivor benefit
is payable to a surviving child of the Member for a limited period of time
(such as until the child reaches the age of 22), the survivor benefit shall be
treated as payable solely to the surviving Spouse of the Member.

3.

Rule Regarding Other Beneficiaries
Solely to the extent required by section 401(a)(9) of Title 26 of the United
States Code and under a good faith interpretation of the Code and Treasury
regulations section 1.401(a)(9)-6, Q&A-2(c) and taking into account the
vested rights in retirement benefits created by the California Constitution, if a
survivor benefit is payable to a person other than a surviving Spouse of the
Member (or surviving child under paragraph 2 of this subsection D), then the
present value (if any) of any benefit that would be in excess of the amount
that can be paid in accordance with such regulation shall be paid to such
person in a lump sum payment no later than one year after such person
becomes entitled to survivor benefits. if a member elects Option 2 with a
survivor benefit payable to a person other than a surviving Spouse of the
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Member (or surviving child under paragraph 2 of this subsection D), then the
reduction in the member’s benefit will be adjusted to provide an actuarially
equivalent benefit based on only providing the highest survivor’s allowance
permissible under the calculation described in Treasury regulations section
1.401(a)(9)-6, Q&A-2(c)to the survivor. The provisions of this paragraph
shall have retroactive effect to September 22, 2015.
E.

Period Certain RMD Annuity
1.

Spouse is the Sole Beneficiary
If the Member’s sole beneficiary is the Member’s surviving Spouse, and the
form of distribution is a period certain with no life annuity, the period certain
may not exceed the joint life and last survivor expectancy of the Member and
Spouse as determined in accordance with the Joint and Last Survivor Table
set forth in section 1.401(a)(9)–9, Q&A-3, of the Treasury Regulations, using
the Member’s and Spouse’s ages as of the Member’s and Spouse’s
birthdays in the calendar year that contains the Annuity Starting Date.

2.

Spouse is Not the Sole Beneficiary
When the Member’s surviving Spouse is not the sole beneficiary then the
period certain may not exceed the period established under the Uniform
Lifetime Table in Q&A-2 of Treasury regulations section 1.401(a)(9)-9 for the
calendar year that contains the Annuity Starting Date. If the Member is
younger than age 70 in that year, then the distribution period for the Member
is the distribution period for age 70 increased by the difference between 70
and the age of the Member in the year of the Annuity Starting Date. Also
see below regarding Designated Beneficiaries.

3.

Rule Regarding Children of Member
Under a good faith interpretation of the Code and Treasury regulations
section 1.401(a)(9)-6, Q&A-2(b), and taking into account the vested rights in
retirement benefits created by the California Constitution, the period certain
distribution rules shall not apply to survivor benefits payable to children of
the Member but the rules of section III.D above shall apply.

4.

Rule Regarding Other Beneficiaries
Under a good faith interpretation of the Code and Treasury regulations
section 1.401(a)(9)-6, Q&A-2(b), and taking into account the vested rights in
retirement benefits created by the California Constitution, if a period certain
survivor benefit is payable to a person other than a surviving Spouse of the
Member, then the present value (if any) of any benefit that would be in
excess of the amount that can be paid in accordance with such regulation
shall be paid to such person in a lump sum payment no later than one year
after such person becomes entitled to a survivor benefit.
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SECTION IV. DISTRIBUTIONS WHEN MEMBER DIES BEFORE BENEFITS BEGIN
If a Member dies before distributions begin, distributions after the death of the Member
must meet the following requirements:
A. When Distributions Must Begin
1.

Spouse is the Sole Designated Beneficiary
If the Member’s sole Designated Beneficiary is the Member’s surviving
Spouse, then, except as provided in paragraph 5 of this subsection A,
distributions to the surviving Spouse must begin by December 31 of the
calendar year immediately following the calendar year in which the Member
died or, if later, by December 31 of the calendar year in which the Member
would have reached age 70 1/2.

2.

Spouse is not the Sole Designated Beneficiary
If the Member’s sole Designated Beneficiary is not the Member’s surviving
Spouse, then, except as provided in paragraph 5 of this subsection A,
distributions to the Designated Beneficiary must begin by December 31 of
the calendar year immediately following the calendar year in which the
Member died.

3.

No Designated Beneficiary
If there is no Designated Beneficiary as of September 30 of the year
following the year of the Member’s death, then distributions of the Member’s
entire interest must be completed by December 31 of the calendar year that
contains the fifth anniversary of the Member’s death.

4.

Death of Surviving Spouse Who Is the Sole Designated Beneficiary
If the Member’s surviving Spouse is the Member’s sole Designated
Beneficiary and the surviving Spouse dies after the Member but before
distributions to the surviving Spouse are required to begin, then this section
IV.A, other than section IV.A.1 applies as if the surviving Spouse were the
Member.

5.

Election of Five Year Rule
A Designated Beneficiary may elect, at the time and in the manner
determined by the System, to have the five year rule of section IV.A.3 apply,
but solely to the extent that the Designated Beneficiary may elect, under the
CERL, a benefit which will be paid in the required time period.

B. When Distributions Are Considered to Begin
For purposes of this Section IV, unless Section IV.A.4 applies, distributions are
considered to begin on the Member’s Required Beginning Date. If Section IV.A.4
applies, distributions are considered to begin on the date distributions are required
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to begin to the surviving Spouse under Section IV.A.1. If distributions under an
RMD Annuity meeting the requirements of this regulation commence to the Member
before the Member’s Required Beginning Date (or to the Member’s surviving
Spouse before the date distributions are required to begin to the surviving Spouse
under Section IV.A.1), the date distributions are considered to begin is the date
distributions actually commence.
C. Length of Distribution Period
1.

Member Is Survived by a Designated Beneficiary
a.

General Rule
If the Member is survived by a Designated Beneficiary, the
Member’s entire interest in the System shall be distributed over
the life of the Designated Beneficiary or over a period certain that
does not exceed the period specified in C.1.b

b.

Period Certain
The period certain in C.1.a may not exceed the Designated
Beneficiary’s life expectancy determined using the Single Life
Table in Treasury regulations section 1.401(a)(9)-9, Q&A-1. If
the Annuity Starting Date is in the first Distribution Calendar
Year, the life expectancy shall be determined using the
Designated Beneficiary’s age as of the beneficiary’s birthday in
the calendar year immediately following the calendar year of the
Member’s death. If the Annuity Starting Date is before the first
Distribution Calendar Year, then the life expectancy is
determined using the Designated Beneficiary’s age in the
calendar year that contains the Annuity Starting Date.

2.

No Designated Beneficiary
If there is no Designated Beneficiary as of the September 30 of the year
following the year of the Member’s death, distribution of the Member’s entire
interest must be completed by December 31 of the calendar year containing
the fifth anniversary of the Member’s death.

3.

Death of Surviving Spouse Before Distributions To Spouse Begin
If the Member’s surviving Spouse is the Member’s sole Designated
Beneficiary, and the surviving Spouse dies before distributions to the
surviving Spouse begin, this Section IV.C shall apply as if the surviving
Spouse were the Member, except that the time that distributions are required
to begin is determined without regard to Section IV.A.1.
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SECTION V. SPECIAL RULES
A. RMD Annuity Payment Increases
RMD Annuity payments will either not increase over time or increase only as
follows:
1.

Cost of Living Adjustments
a.

Annual COLA Increases
RMD Annuity payments may increase by an annual percentage
that does not exceed the percentage increase in an eligible costof-living index, as defined in Q&A-14(b) of section 1.401(a)(9)-6
of the Treasury regulations, for a 12-month period ending in the
year during which the increase occurs or a prior year.

b.

Cumulative COLA Increases
RMD Annuity payments may increase by a percentage increase
that occurs at specified times and does not exceed the
cumulative total of annual percentage increases in an eligible
cost-of-living index, as defined in the preceding paragraph since
the Annuity Starting Date, or if later, the date of the most recent
percentage increase.

c.

Additional COLA Increases
Under a good faith interpretation of the Code and Treasury
regulations section 1.401(a)(9)-6, Q&A-2(b) and taking into
account the vested rights in retirement benefits created by the
California Constitution, RMD Annuity payments may increase by
a percentage or amount that is determined by the System, in
accordance with the CERL, to represent an appropriate amount
to take account of cost of living increases affecting retirees or
beneficiaries.

2.

“Pop-Up’s”
RMD Annuity Payments may increase to the extent of the reduction in the
amount of the Member’s payments to provide for a survivor benefit, but only
if there is no longer a survivor benefit because the beneficiary whose life was
being used to determine the distribution period dies or is no longer the
Member’s beneficiary pursuant to a domestic relations order under
applicable state law.

3.

Single Sum Distribution
RMD Annuity Payments may increase to the extent necessary to allow a
beneficiary to convert the survivor portion of a joint and survivor annuity into
a single sum distribution upon the Member’s death or under a good faith
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interpretation of the Code and Treasury regulations section 1.401(a)(9)-6,
Q&A-14(a)(5) and taking into account the vested rights in retirement benefits
created by the California Constitution, to allow a beneficiary to select a lump
sum distribution of all or part of the Member’s interest under the System as
provided in the CERL.
4.

Plan Amendment
Benefits may increase if they result from an amendment to, or interpretation
of, the County Employees Retirement Law, the California Government Code
or any other applicable law governing benefits for Members or from an
ordinance, resolution or regulation pursuant to such law.

5.

Other Benefits
Benefits may increase (i) to the extent increases are permitted in accordance
with paragraph (c) or (d) of Q&A-14 of section 1.401(a)(9)-6 of the Treasury
regulations dealing with additional permitted increases for annuity payments
under annuity contracts purchased from an insurance company and
additional permitted increases for annuity payments from a qualified trust; (ii)
pursuant to Article 5.5 of the CERL dealing with the Supplemental Retiree
Benefit Reserve; (iii) pursuant to Section 31691.1 of the CERL; and (iv)
pursuant to sections 31681.1 et. seq., and 31739 et. seq. of the CERL.

B. Additional Accruals After First Distribution Calendar Year
Any additional benefits accruing to the Member in a calendar year after the first
Distribution Calendar Year will be distributed beginning with the first payment
interval ending in the calendar year immediately following the calendar year in which
such benefit accrues.
C. Domestic Relations Orders
Under a good faith interpretation of the Code and Treasury regulations section
1.401(a)(9)-6, Q&A-2(b), and taking into account the vested rights in retirement
benefits created by the California Constitution, if Article 8.4 of the CERL applies
(relating to the establishment of separate accounts under domestic relations orders),
then both the Member and the Member’s former Spouse shall be deemed to be
separate Members of the System for purposes of these regulations and section
401(a)(9) of the Code.
D. Reciprocal Member
Under a good faith interpretation of the Code and Treasury regulations section
1.401(a)(9)-6, Q&A-2(b), and taking into account the vested rights in retirement
benefits created by the California Constitution, if a deferred Member is a current
employee and a member of another retirement system with which the System has
reciprocity under California law, then for purposes of determining the Required
Beginning Date under the System the Member shall be treated as a current
employee of the Association and as such, as if he or she had not retired, even if he
or she has attained age 70½.
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E.

Public Safety Member Killed In Line of Duty
Under a good faith interpretation of the Code and Treasury regulations section
1.401(a)(9)-6, Q&A-2(b), and taking into account the vested rights in retirement
benefits created by the California Constitution, any additional retirement benefits
paid under CERL section 31787.5 to the surviving Spouse of a public safety
Member killed in the line of duty shall not be limited by Code section 401(a)(9)
because they shall be treated as incidental death benefits.

F.

Rollovers
Amounts that are required minimum distributions cannot be rolled over to another
qualified retirement plan or other tax-favored vehicle. The amount that cannot be
rolled over shall be determined in accordance with Treasury regulations section
1.402(c)-2, Q&A-7.

G. Payments to Surviving Child Treated as Made to Surviving Spouse
Solely to the extent required by section 401(a)(9) of Title 26 of the United States
Code and under a good faith interpretation of the Code and Treasury regulations
section 1.401(a)(9)-6, Q&A-2(c) and taking into account the vested rights in
retirement benefits created by the California Constitution, for purposes of Code
section 401(a)(9) and these regulations, payments to a Member’s surviving child in
accordance with the requirements of Q&A-15 of section 1.401(a)(9)-6 of the
Treasury regulations shall be treated as if such payments had been made to the
Member’s surviving Spouse to the extent the payments become payable to the
surviving Spouse upon the child’s attainment of the age of majority, as determined
in accordance with Q&A-15 of section 1.401(a)(9)-6 of the Treasury regulations, or
upon the occurrence of such other event specified in Q&A-15 of section 1.401(a)(9)6 of the Treasury regulations, or as otherwise specified in IRS guidance under
section 401(a)(9) of the Code.
SECTION VI DEFINITIONS
A. Annuity Starting Date
“Annuity Starting Date” means the first day of the first period for which a retirement
benefit is payable as an RMD Annuity or, in the case of a retirement benefit not
payable in the form of an RMD Annuity, the first day on which all events have
occurred which entitle the Member to payment.
B. Designated Beneficiary
“Designated Beneficiary” means the individual who is designated by the Member (or
the Member’s surviving Spouse) as the beneficiary of the Member’s interest under
the System and who is the designated beneficiary under section 401(a)(9) of the
Code and section 1.401(a)(9)-4 of the Treasury regulations. Accordingly, entities
other than individuals, such as the Member’s estate or a trust, cannot be a
Designated Beneficiary of a Member’s interest in the System. However, the
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individuals who are beneficiaries under a designated trust shall be treated as
Designated Beneficiaries for purposes of determining the distribution period under
this regulation and Code section 401(a)(9) if all of the applicable requirements of
Treasury regulation section 1.401(a)(9)-4, Q&A-5(b) are met. If all of such
applicable requirements are not met, then the distribution of the Member’s entire
interest must be completed by December 31 of the calendar year containing the fifth
anniversary of the Member’s death.
C. Distribution Calendar Year
“Distribution Calendar Year” means a calendar year for which a minimum
distribution is required. For distributions beginning before the Member’s death, the
first Distribution Calendar Year is the calendar year immediately preceding the
calendar year which contains the Member’s Required Beginning Date. For
distributions beginning after the Member’s death, the first Distribution Calendar Year
is the calendar year in which distributions are required to begin pursuant to Section
IV.A of this regulation.
D. Required Beginning Date
“Required Beginning Date” means April 1 of the calendar year following the later of
the calendar year in which the Member attains age 70½ or the calendar year in
which the Member retires.
E.

RMD Annuity
“RMD Annuity” means, for purposes of the required minimum distribution rules in
section 401(a)(9) of the Code, a distribution form providing for periodic payments for
a specified period of time.

F.

Spouse
Effective June 26, 2013, consistent with Federal tax rules, the term “Spouse” means
a person who is lawfully married under California law, including marriages
recognized under California Family Code section 308 that were entered into in
another jurisdiction (another state, the District of Columbia, a United States territory
or a foreign jurisdiction) which also include marriages of same-sex individuals that
were validly entered into in another jurisdiction whose laws authorize the marriage
of two individuals of the same sex even if the married couple is domiciled in a
jurisdiction that does not recognize the validity of same-sex marriage. In
accordance with Federal tax rules, the term “Spouse” does not include individuals
who have entered into a registered domestic partnership, civil union, or other similar
formal relationship recognized under the law of another jurisdiction that is not
denominated as a marriage under the laws of that state (whether opposite-sex or
same-sex relationships).
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Sacramento County Employees' Retirement System
REGULATIONS FOR IRC SECTION 415(c)
DEFINED CONTRIBUTION LIMITS
SECTION I.

PURPOSE AND SCOPE

In accordance with section 31525 and section 31899 et. seq. of the California Government
Code, the regulations set forth herein are effective as of September 22, 2015, and reaffirm
and clarify the existing practices of the Sacramento County Employees' Retirement
System (the “System”) with respect to the limits on annual additions under section 415(c)
of the Internal Revenue Code (the “Code”). For these regulations, the Code includes
Treasury regulations issued under section 415(c). To the extent there is a conflict between
these regulations and the Code, the Code governs.
The System may establish reasonable procedures for complying with the limits on annual
additions under section 415(c) of the Code that it deems necessary or advisable for
complying with applicable tax laws or for administrative purposes.
Capitalized terms used in this Regulation are defined in Section III. Terms defined in the
County Employees Retirement Law apply here unless otherwise stated.
SECTION II. ANNUAL ADDITIONS LIMITATION
A. Annual Additions Limit, In General
Notwithstanding anything to the contrary contained in the System, the total Annual
Additions allocated to a Member’s Account under the System, when added to the
Annual Additions allocated to the Member’s accounts under all other Aggregated
Plans maintained by the Employer or an Affiliate for any Limitation Year, shall not
exceed the Maximum Permissible Amount; provided, however, that the limit
described in III.G.2 shall not apply to an individual medical benefit account (as
defined in section 415(l) of the Code).
SECTION III. DEFINITIONS
Solely for purposes of this regulation, the following definitions shall apply:
A. Account
“Account” means the separate Member account provided under the System for
benefits that are separate and apart from the retirement benefits (annuity and
pension) otherwise provided under the County Employees Retirement Law.
B. Affiliate
Solely to the extent provided in the Code with respect to public agencies, the term
“Affiliate” means all members of a controlled group of an Employer.
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C. Aggregated Plan
“Aggregated Plan” means any defined contribution plan which is aggregated with
the System pursuant to Section III of this regulation.
D. Annual Additions
“Annual Additions” means the sum of the following amounts credited to a Member’s
Accounts under the System and any Aggregated Plans for the Limitation Year:
1.

Employer contributions allocated to the Member’s Account that is separate
and apart from any pension or annuity benefits provided under the County
Employees Retirement Law;

2.

Employee contributions (after-tax), including mandatory contributions (as
defined in section 411(c)(2)(C) of the Code and Treasury regulations issued
thereunder), as well as voluntary employee contributions used to purchase
permissive service credit (as defined in Code section 415(n)(3)), to the extent
such service credit purchase is not prohibited under PEPRA, if an election is
made to treat those amounts as Annual Additions in the year contributed
pursuant to Code section 415(n)(1).

3.

Forfeitures;

4.

Amounts allocated to the Member’s individual medical account (within the
meaning of section 415(l)(2) of the Code), which is part of a pension or annuity
plan maintained by the Employer or Affiliate, except that such amounts are
not included in Annual Additions for purposes of applying the 100% of
compensation limit.

The term “Annual Additions” excludes:
1.

Repayments of cash-outs as described in Code section 415(k)(3) (for
example, to purchase restoration of an accrued benefit that was lost when
employee contributions were previously cashed out) for the limitation year in
which the restoration occurs;

2.

Catch-up contributions made in accordance with Code section 414(v);

3.

Restorative payment
1.415(c)-1(b)(2)(ii)(C);

4.

Excess deferrals that are distributed in accordance with Treasury regulations
section 1.402(g)-1(e)(2) or (3);

5.

Rollover contributions (as described in Sections 401(a)(31), 402(c)(1),
403(a)(4), 403(b)(8), 408(d) and 457(e)(16) of the Code);

6.

Loan repayments;

described
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7.

Employee contributions to a qualified cost-of-living arrangement described in
Code section 415(k)(2)(B);

8.

Employee contributions picked up by the Employer under Code section
414(h)(2);

9.

Make-up contributions attributable to a period of qualified military service, as
defined in Code section 414(u), with respect to the year in which the
contribution is made (but not with respect to the year to which the contribution
relates); and

10. Employee contributions to purchase permissive service credit (as defined in
Code section 415(n)(3)) to the extent such service credit purchase is allowed
under PEPRA and if an election is made to treat the accrued benefit derived
from all such contributions as an annual benefit subject to the limits of Code
section 415(b).
E.

Employer
“Employer” means the participating County or District that participates in the
System and employs the Member.

F.

Limitation Year
“Limitation Year” means the calendar year.

G. Maximum Permissible Amount
“Maximum Permissible Amount” means the lesser of:
1.

$52,000 (for 2014), as adjusted for increases in the cost-of-living under section
415(d) of the Code; or

2.

100 percent of the Member’s Total Compensation for the Limitation Year.

H. Severance From Employment
“Severance From Employment” means the Member ceases to be an employee of
the Employer. A Member does not have a Severance From Employment if, in
connection with a change of employment, the Member’s new employer maintains
the System with respect to the Member.
I.

Total Compensation
“Total Compensation” means all items of remuneration described in paragraph (1)
and excludes all items of remuneration described in paragraph (2), below.
1.

Items Included

Total Compensation includes all of the following items of remuneration for
services:
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2.

a.

A Member’s wages, salaries, fees for professional services, and
other amounts received (without regard to whether or not an
amount is paid in cash) for personal services actually rendered in
the course of employment with the Employer and any Affiliate to the
extent that the amounts are includible in gross income (or to the
extent that amounts would have been includible in gross income but
for an election under Code section 125(a), 132(f)(4), 402(e)(3),
402(h)(1)(B), 402(k), or 457(b)). These amounts include, but are
not limited to, bonuses, fringe benefits, and reimbursements, or
other expense allowances under a non-accountable plan, as
described in Treasury regulations section 1.62-2(c);

b.

Amounts described in Code section 104(a)(3), 105(a), or 105(h),
but only to the extent that these amounts are includible in the gross
income of the Member;

c.

Amounts paid or reimbursed by the Employer or an Affiliate for
moving expenses incurred by a Member, but only to the extent that
at the time of the payment it is reasonable to believe that these
amounts are not deductible by the Member under Code section
217;

d.

The amount includible in the gross income of an Member upon
making the election described in Code section 83(b);

e.

Amounts that are includible in the gross income of a Member under
the rules of Code section 409A or Code section 457(f)(1)(A), or
because the amounts are constructively received by the Member;
and

f.

An amount that is excludable under Code section 106 that is not
available to a Member in cash in lieu of group health coverage
because the Member is unable to certify that he or she has other
health coverage; provided, however, that the Employer does not
request or collect information regarding the Member’s other health
coverage as part of the enrollment process for the health plan.

g.

Differential wage payments as defined in Internal Revenue Code
section 3401(h)(2).

Items Excluded
The following items are excluded from Total Compensation:
a.

Employer contributions (other than elective contributions described
in Code section 402(e)(3), 408(k)(6), 408(p)(2)(A)(i), or 457(b)) to a
deferred compensation plan (including a simplified employee
pension described in Code section 408(k) or a simple retirement
account described in Code section 408(p), and whether or not
qualified) to the extent such contributions are not includable in the
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Member’s gross income for the taxable year in which contributed,
and any distributions (whether or not includible in gross income
when distributed) from a deferred compensation plan (whether or
not qualified) other than amounts received during the year by a
Member pursuant to a nonqualified unfunded deferred
compensation plan to the extent includible in gross income;

3.

b.

Other amounts that receive special tax benefits, such as premiums
for group term life insurance (but only to the extent that the
premiums are excludible from the gross income of the Member, and
are not salary reduction amounts that are described in Code section
125);

c.

Other items of remuneration that are similar to any of the items
listed in a and b, above.

Timing
a.

In order to be taken into account for a Limitation Year, Total
Compensation must be paid or made available (or, if earlier,
includible in the gross income of the Member) during the Limitation
Year. For this purpose, compensation is treated as paid on a date
if it is actually paid on that date or it would have been paid on that
date but for an election under Code section 125, 132(f)(4), 401(k),
403(b), 408(k), 408(p)(2)(A)(i), or 457(b)).

b.

In order to be taken into account for a Limitation Year, Total
Compensation must be paid or treated as paid to the Member prior
to the Member’s Severance From Employment with the Employer;
provided, however, that Total Compensation includes amounts paid
to the Member by the later of 2½ months after Severance From
Employment or the end of the Limitation Year if the amounts are
regular compensation for services during the Member’s regular
working hours, compensation for services outside the Member’s
regular working hours (such as overtime or shift differential),
commissions, bonuses, or other similar compensation that absent
a Severance From Employment would have been paid to the
Member while the Member continued in employment with the
Employer.

c.

Total Compensation does not include amounts paid after
Severance From Employment that are severance pay, unfunded
nonqualified deferred compensation, or any other payment that is
not described in the preceding paragraph, even if paid within 2½
months, except for:
i.

Payments to an individual who does not currently perform
services for the Employer by reason of Qualified Military
Service to the extent that these payments do not exceed the
amounts that the individual would have received if the
individual had continued to perform services for the
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Employer rather than entering Qualified Military Service;
and
ii.

4.

Payments to a Member who is permanently and totally
disabled; provided, however that salary continuation applies
to all Members who are permanently and totally disabled for
a fixed or determinable period. For this purpose, a Member
is permanently and totally disabled only if the Member is
unable to engage in any substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to result in death or
which has lasted, or can be expected to last, for a
continuous period of not less than 12 months.

Limit
A Member’s Total Compensation shall not include compensation in excess
of the limitation of Code section 401(a)(17) that is in effect for the calendar
year in which such Limitation Year begins.

SECTION III. AGGREGATION WITH OTHER DEFINED CONTRIBUTION PLANS
All defined contribution plans (as defined in section 1.415(c)-1(a)(2) of the Treasury
regulations and whether or not terminated) maintained by the Employer or an Affiliate shall
be aggregated with the System, and all plans so aggregated shall be considered as one
plan in applying the limitations of this regulation.
SECTION IV. COORDINATION WITH OTHER DEFINED CONTRIBUTION PLANS
In the event that a Member participates in another defined contribution plan of the
Employer or of an Affiliate that is a tax-qualified defined contribution plan, contributions or
allocations that would otherwise be made on behalf of the Member to the System shall be
reduced to the extent necessary to avoid exceeding the limitations of this regulation when
contributions are aggregated as described above.
SECTION V. CORRECTION
Any excess Annual Additions shall be corrected using the methods specified in guidance
promulgated by the Secretary of the Treasury describing the procedures for correcting
excess Annual Additions under the Employee Plans Compliance Resolution System
(“EPCRS”) or its successor.

EXHIBIT C

CHAPTER 6
TAX REGULATIONS
Section 43.
On October 15, 2014, the Board of Retirement adopted seven sets of regulations
designed to promote SCERS’ continued compliance with the federal Internal
Revenue Code (“IRC”). On September 22, 2015, the Board of Supervisors
approved those regulations, whereupon they came into effect. In November
2019, the Board of Retirement determined that those regulations should be
merged with these Bylaws.
Accordingly, those regulations, including any duly approved amendments
thereto, are hereby merged and incorporated into these Bylaws, as follows:
a. “Regulation for IRC Code § 401(a)(9) – Required Minimum Distribution
Rules” is hereby merged and incorporated into these Bylaws as Appendix
A.
b. “Regulation for IRC Code § 401(a)(17) – Compensation Limit” is hereby
merged and incorporated into these Bylaws as Appendix B.
c. “Regulation for IRC Code § 401(a)(31) and 402(c) – Rollovers” is hereby
merged and incorporated as Appendix C.
d. “Regulation for IRC Code § 401(h) – Medical Benefits” is hereby merged
and incorporated into these Bylaws as Appendix D.
e. “Regulation for IRC Code § 415 – Annual Limits” is hereby merged and
incorporated into these Bylaws as Appendix E.
f. “Regulation for IRC Code § 401(a) – Distribution Restrictions” is hereby
merged and incorporated into these Bylaws as Appendix F.
g. “Regulation for IRC Code § 401(a)(36) – Normal Retirement Age” is
hereby merged and incorporated into these Bylaws as Appendix G.
h. The above regulations, as originally adopted, contain the phrase “effective
as of [___________].” In every such instance, the phrase may be clarified
and amended to read: “effective as of September 22, 2015.”

