
 

       

 

 
Agenda Item 13 

MEETING DATE: April 17, 2019 
 
SUBJECT:   Compensation Earnable Policy for Overtime, 
   CTO-Expired, and CTO-Over-Max 
 
                                                                            Deliberation                Receive 
SUBMITTED FOR:        Consent            X    and Action                  and File 
 
 
RECOMMENDATION 
 
Staff recommends the Board adopt the proposed policy, which establishes that any portion of 
an allowance or other pay differential that includes overtime pay or compensatory time off paid 
in excess of a member’s regularly scheduled work hours (including CTO-expired and CTO-over-
max) must be excluded from Final Compensation for compensation earnable periods occurring 
after the pay period ending April 27, 2019.  
 
PURPOSE 
 
This item supports the 2018-19 Strategic Management Plan initiative to review and update Board 
policies and to communicate to employers and members the standards by which SCERS 
administers the retirement plan.  This item also supports the Strategic Management Plan’s goal 
to improve fund sustainability. 
 
DISCUSSION 
 
In 1997, the California Supreme Court issued its seminal decision, Ventura County Deputy 
Sheriffs’ Assoc. v. Board of Retirement, et al. (1997) 16 Cal.4th 483 (“Ventura”) interpreting, for 
the first time, the definition of “compensation earnable” in section 31461 of the County 
Employees Retirement Law of 1937 (“CERL”) (Gov. Code §31450 et seq.).  In Ventura, the Court 
held that, comparing the County Systems to CalPERS, various types of pay should be included 
in the retirement allowance calculations of CERL members.   
 
Following several years of litigation after the Ventura decision, the SCERS Board entered into a 
class action settlement agreement to resolve its post-Ventura litigation (Ventura Agreement).   
The Ventura Agreement included a list of twenty-five “included” and eight “excluded” pay 
elements with respect to compensation earnable.  For reference, compensation earnable consist 
of wages and remuneration used to determine member contributions, as well as the wages and 
other remuneration used to compute Final Compensation. 
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The Board implemented the Ventura Agreement without changing the pensionability of any items 
included in the Ventura Agreement.  Among the pay items included in the Ventura list were: 
“differentials,” “incentive pays” and “allowances”: (i) shift differential; (ii) management differential;  
(iii) K-9 differential; (iv) “additional pay for possession of educational degrees or required 
certificates;” and (v) “assignment differentials based upon a percentage of base pay.” 
Among the items excluded from the Ventura list were: (i) “overtime—includes CTO-expired;”     
(ii) “terminal pay;” and (iii) “Fair Labor Standards Act adjustment,” which is described as 
“Differential paid when the value of overtime per FLSA guidelines is greater than that negotiated.”  
Accordingly, the Ventura Agreement established that compensation associated with overtime 
and CTO-expired was never intended to be included in compensation earnable. 
 
Historical Practice 
 
Beginning with the adoption of the Ventura Agreement and continuing to the present 
implementation of PEPRA, SCERS has relied on the list of “included” items to identify the 
compensation earnable used to collect contributions and the Final Compensation used to 
compute retirement benefits for legacy members.  In general, base wages and pay differentials 
earned by legacy members are included in compensation earnable, while overtime pay or 
compensatory time off paid in excess of a member’s regularly scheduled work hours is not 
included.  However, through its payroll system, Sacramento County has historically collected—
and SCERS has accepted—employer and employee retirement contributions on allowances and 
pay differentials attached to overtime, CTO-expired hours, and CTO-over max hours earned by 
legacy members.  It appears that computer programming decisions, when the County developed 
the COMPASS payroll system in 1998, led to the inclusion of these overtime elements.  Upon 
further administrative and legal review, SCERS has concluded that the inclusion of such pay 
items in retirement calculations does not reflect the letter or the spirit of the statutory exclusion 
of overtime from pension calculations under the CERL, SCERS’ Ventura Agreement, or case 
law. 

Furthermore, inclusion of overtime-pay elements can lead to artificial inflation and manipulation 
of retirement benefits, to the extent employees are able to seek out and secure additional 
overtime work during their Final Compensation period.   

Changing the Practice  
 
The Board has the authority to decide what should be included in compensation earnable within 
the parameters of the statutory language.  Specifically, Government Code Section 31461 
provides that retirement boards “determine” compensation earnable.  The scope and limitations 
on this authority are currently being litigated in two cases that are pending before the California 
Supreme Court:  ACDSA v. Alameda CERA (S247095) (“Alameda”) and MAPE v. Marin CERA 
(S237460) (“Marin”).  In particular, the Supreme Court is expected to determine the extent to 
which, under Government Code section 31461(b)(1) of the CERL, a retirement board may 
exclude from compensation earnable any compensation it determines has been paid to enhance 
a member’s retirement benefit.  Regardless, neither case addresses whether a Board can 
determine that a pay element associated with overtime and overtime based differentials should 
not be included in compensation earnable, and SCERS’ Ventura Agreement and case law 
appear to support the prospective exclusion of these amounts from future Final Compensation 
periods. 
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Changing SCERS’ practice since its inception, on the other hand, would require the recalculation 
of almost every retirement allowance awarded since the 2004 Ventura Agreement, or potentially 
1998 when the County implemented its payroll system.  A retrospective approach would likely  
expose SCERS to significant litigation risk from impacted retirees and current members, and a 
court may apply estoppel to prevent SCERS from applying its change in practice retroactively. 
 
To balance fairness to members with the Board’s fiduciary obligation to administer the plan in 
accordance with governing documents, including the prevention of artificial enhancement of 
retirement benefits that can result from the current practice, Staff recommends excluding from 
Final Compensation calculations any portion of earnings on allowances or differentials 
influenced by overtime pay or compensatory time off paid in excess of a member’s regularly 
scheduled work hours after the pay period ending April 27, 2019.  If the Board accepts this 
recommendation and the corresponding policy, then SCERS will not accept retirement 
contributions from the employer or employee for any portion of earnings on allowances or 
differentials influenced by overtime hours, CTO-expired hours, or CTO-over max hours for pay 
periods beginning on and after April 28, 2019. 
 
Because SCERS will continue to include earnings on allowances or pay differentials based on 
overtime pay or compensatory time off paid in excess of a member’s regularly scheduled work 
hours through April 27, 2019, those earnings can continue to be counted toward the highest 
Final Compensation period—as long as those pay items are received no later than April 27, 
2019. Therefore, SCERS will not be refunding member or employer contributions under this 
policy.  In a pooled-risk pension plan, members often make contributions on pensionable pay 
items at certain points of their careers that ultimately are not used toward Final Compensation.  
For example, an employee working a night shift early in his or her County career would make 
pension contributions on a night-shift differential that he or she earned as an incentive to work 
that shift. Assume the employee later switches to a regular day shift and loses the night-shift 
pay; after 25 years of promotions, step increases, and cost-of-living adjustments, the employee’s 
end of career salary would likely be higher than the employee’s early-career earnings that 
included the night-shift differential.  The employee would not get a refund of contributions paid 
on the night-shift differential. Under this policy, pension contributions made on overtime-related 
earnings earlier in an employee’s career will be treated similarly.  
 
In addition, this policy will not affect a member’s ability to select an alternate final average salary 
period, i.e. a period that does not coincide with the final one year or three years of employment.  
Should a member retire in the future and want to select a final average salary period that pre-
dates the implementation of this policy, the member will be able to do so and any allowances 
and/or pay differentials earned during the chosen period will be included in the member’s 
earnable compensation.  
 
This policy effectively applies only to legacy members.  In compliance with the Public Employees’ 
Pension Reform Act (PEPRA), SCERS members hired on or after January 1, 2013, generally do 
not receive pensionable compensation or make retirement contributions for earnings outside of 
base pay. 
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FISCAL AND ADMINISTRATIVE IMPACT 
 
Staff believes the impact of this policy is limited to Sacramento County and its employees.  It is 
difficult to determine a fiscal impact to Sacramento County, but implementation of this policy will 
likely lead to employer and employee payroll savings due to the exclusion of overtime, CTO-
expired, and CTO-over-max from retirement contributions.  To the extent overtime is received or 
CTO-expired and CTO-over-max is paid, Staff believes the savings to Sacramento County are 
likely to be significant because the Sacramento County payroll system captures retirement 
contributions on more than 350 pay differentials for legacy members, regardless of whether 
those differentials are earned on base pay or overtime/CTO-expired/CTO-over-max.  
Sacramento County is also modifying its payroll system to accommodate this policy.  Similarly, 
the County’s employees who work overtime and receive differentials will receive more take-
home pay as fewer contributions will be taken on those differentials.  Their future retirement 
allowances also will not include any differential payments that are attributable to overtime/CTO-
expired/CTO-over-max that they may receive after the adoption of the proposed policy. 
 
ACTIVITY FOLLOWING SUBMISSION OF DISCUSSION DRAFT 
 
Following the Board’s approval of the Discussion Draft on October 17, 2018, Staff distributed the 
draft and related FAQs to employers and employee groups for comment.  Staff also shared the 
expectation that the Board would receive a final version of the policy for consideration at their 
regular meeting on December 19, 2018, and established a timeframe and mechanism for 
interested parties to submit written comments ahead of the referenced meeting.   
 
In response to the Discussion Draft and the FAQs distributed by Staff, the County of Sacramento 
and counsel to the Deputy Sheriffs’ Association (DSA) have asked the Board to delay 
implementation of this policy and another policy scheduled for consideration at the same time 
(which is known as the “Service Credit Policy”).   
 
Since the first week of November 2018, senior staff at SCERS have been working with the 
COMPASS team on the technical requirements to determine how the County’s payroll 
programming will be affected by this policy, as well as another policy regarding “Service Credit.”   
 
Staff also modified the October 2018 Discussion Draft to recognize that CTO-over-max hours 
also affect the calculation of differentials, incentive pays, and allowances under the current 
payroll set-up. These payments affect compensation in the same manner as CTO-expired and 
are paid in excess of a member’s regularly scheduled work hours. No other material changes 
were made to the Discussion Draft version of the policy.  
 
At the December 19, 2018, Board meeting, the Board President removed this policy from the 
agenda and requested it be added to the April 17, 2019, Board meeting agenda.  Staff has 
continued to assist the COMPASS team on the technical changes to the payroll system, which 
will be completed by April 27, 2019, to accommodate this policy.  No material changes have 
been made to the policy since the December 2018 version. 
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ATTACHMENTS 
 
 Compensation Earnable Policy for Overtime, CTO-Expired, and CTO-Over-Max 
 FAQs regarding “Compensation Earnable Policy for Overtime, CTO-Expired, and CTO-Over-

Max,” April 2019 Update. 
 DSA correspondence dated November 30, 2018, regarding “Position Statement on Proposed 

Changes to Compensation Earnable and Service Credit Calculation.” 
 
 
 
Prepared by:       Reviewed by: 
 
/S/        /S/ 
____________________________   ____________________________ 
Mario Sierras        Eric Stern  
Chief Benefits Officer     Chief Executive Officer 
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PURPOSE  
 
The purpose of this policy is to require the exclusion of overtime pay and compensatory time 
off (CTO) paid in excess of a member’s regularly scheduled work hours (including CTO-
expired and CTO-over-max) from compensation earnable when applied to allowances and 
pay differentials earned by legacy SCERS members.   
 
POLICY  
 
Any portion of allowances or other differentials earned as a result of overtime, CTO-expired 
or CTO-over-max hours must be excluded from compensation earnable and Final 
Compensation calculations on a prospective basis, beginning with the pay period 
commencing April 28, 2019.   
 
EFFECTIVE DATE 
 
Beginning with the pay period commencing April 28, 2019, SCERS will not accept the 
remittance of retirement contributions from the employer or employee for any portion of 
allowances or other differentials that are paid as a result of overtime, CTO-expired, or CTO-
over-max hours.  For all compensation earned during pay periods thereafter, SCERS will 
exclude from the Final Compensation calculation any portion of allowances or other 
differentials that include overtime, CTO-expired, or CTO-over-max hours.  
 
APPLICATION  
 
Overtime 
Overtime wages are not included in compensation earnable.  Allowances or other 
differentials that are the result of overtime hours will also not be included in compensation 
earnable for periods occurring on or after April 28, 2019. 
 
Compensatory Time Off 
Compensatory time off used as personal time (for vacation, illness, or other absence) is 
included in compensation earnable.  Allowances or other differentials that include CTO are 
also included in compensation earnable. 
 
Compensatory Time Off-Expired 
Under Sacramento County employment practices, a CTO hour has a shelf life of one year.  
After the expiration of that year, the CTO hours accrued by eligible employees are paid in 
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the same manner as overtime hours.  These payments are then referred to as “CTO-
expired.”   
 
Compensatory Time Off-Over Maximum 
Subject to collective bargaining agreements, certain County employees receive 
remuneration for CTO hours earned in excess of a fixed amount.  These payments are then 
referred to as “CTO-over-max.”  
 
Compensation received for CTO paid in excess of a member’s regularly scheduled work 
hours will not be included in compensation earnable for periods occurring on or after April 
28, 2019.  Allowances or other differentials that are based on CTO paid in excess of a 
member’s regularly scheduled work hours (including CTO-expired and CTO-over-max) also 
will not be included in compensation earnable for periods occurring on or after April 28, 2019. 
 
Fair Labor Standards Act  (FLSA) Overtime 
For most Miscellaneous members, any hours worked over 80 hours a pay period (40 hours 
a week) is considered “overtime” and cannot be included in compensation earnable.  
However, Safety members are permitted to work a regularly scheduled workweek that 
exceeds 40 hours per week as provided under Section 201 and following of Title 29 of the 
United States Code (FLSA), which is part of compensation earnable under section 31461.6 
(“FLSA Overtime”). Regardless, all hours included in the regularly scheduled workweek, 
including FLSA Overtime, will be included in compensation earnable, along with any applied 
allowances and pay differentials.  Any hours over that amount, as well as allowances or 
other differentials that include hours in excess of a regularly scheduled workweek, are 
considered “overtime” and will not be included in compensation earnable, including any 
applied allowances or pay differentials earned during periods on or after April 28, 2019. 
 
BACKGROUND 
 
Many SCERS members have the ability to earn allowances and pay differentials, which act 
as a flat rate or a percentage of pay increase to the member’s base salary.  In most cases, 
for members hired before January 1, 2013 (legacy members), these allowances and 
differentials are included as compensation earnable and augment a member’s Final 
Compensation when they are earned to that one or three year period.  When members work 
overtime hours or earn CTO hours, by agreement with the employer, the allowances and 
pay differentials are included as additional compensation.  Under statute, compensation 
earned by working overtime cannot be included in compensation earnable.   
 
Through its payroll system, Sacramento County has historically collected—and SCERS has 
accepted—employer and employee retirement contributions on allowances and pay 
differentials, regardless of whether they were attached to the base wages received for 
regularly scheduled work hours, overtime hours, and CTO hours in excess of regularly 
scheduled work hours for legacy members.  Upon further administrative and legal review, 
SCERS has concluded that the inclusion of such pay items in Final Compensation and 
retirement calculations does not reflect the letter or the spirit of the statutory exclusion of 
overtime-type payments from compensation earnable calculations under the County 
Employees Retirement Law, SCERS’ Post-Ventura Settlement Agreements, or case law, 
and a better interpretation of those authorities is to exclude them from Final Compensation.  
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In accordance with California law including equitable principles that may be invoked by 
fiduciaries, this exclusion will be implemented prospectively only. 
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Executive Owner: Chief Executive Officer 
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SCERS POLICY ON OVERTIME, CTO-EXPIRED, and CTO-OVER-MAX 

FREQUENTLY ASKED QUESTIONS 

Updated April 2019 

 

 
 
 
1.Q. What action did the SCERS Board take? 

On October 17, 2018, the SCERS Board approved a draft policy to exclude 
from future Final Compensation determinations any payments that are 
attributable to differentials or incentives that are paid based on overtime 
hours or expired compensatory time off (CTO-expired).  The Board is 
considering the policy for final adoption on April 17, 2019.   

2.Q. Who does this effect? 

Current and future legacy members of SCERS.  [Persons participating in 
Miscellaneous Tiers 1, 2, 3, 4 and Safety Tiers 1, 2, 3.] 

3.Q. Does overtime or CTO-expired/CTO-over-max count toward my 
pension? 

No.  Under applicable state law, pension calculations are not to include 
overtime or CTO-expired/CTO-over-max. 

4.Q. Isn’t overtime and CTO-expired/CTO-over-max already excluded from 
Final Compensation? 

Yes and no.  Overtime and CTO-expired/CTO-over-max earnings on base 
wages are already excluded from Final Compensation, as required by 
state law.  However, the differentials, allowances, or other incentives paid 
on overtime and CTO-expired/CTO-over-max have nevertheless been 
reported by County payroll as compensation earnable. 
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5.Q. Does the policy from SCERS eliminate, repeal or reduce the payment 
of differentials, allowances, or other incentives to County 
employees? 

No.  SCERS’ Board policies address only the pensionability of the County’s 
payments, not whether the County may pay them.  Therefore, the County 
may continue to offer and pay compensation in addition to an employee’s 
base wages in accordance with federal and state labor law, as well as any 
applicable bargaining agreements regardless of the SCERS Board’s 
actions. 

6.Q. Does the policy eliminate differentials from being included in 
compensation earnable? 

No, to the extent those payments are not based on overtime or CTO-
expired/CTO-over-max time.  For legacy members, differentials paid on 
regular salary still are included in compensation earnable. Any portion of 
these earnings attributable to overtime or CTO-expired/CTO-over-max, 
however, will no longer be included in compensation earnable for periods 
after the Board’s adoption of a final policy so providing. 

7.Q. Does the policy revise or change the compensation earnable that has 
already been reported to SCERS or the member contributions that I 
have already paid to SCERS? 

No.  The policy does not change any compensation earnable reported to 
SCERS ahead of its effective date, which coincides with the first day of the 
bi-weekly pay period beginning April 28, 2019.  Accordingly, SCERS will 
not require or attempt to recalculate any compensation earnable reported 
by the County or any member contributions accepted by SCERS prior to 
the anticipated effective date of the policy. 

8.Q. Does the policy anticipate changing the portion of current 
differentials, allowances, and other incentives that will be accepted 
by SCERS as compensation earnable and the portion of these 
elements that will be used to calculate member contributions to 
SCERS? 

Yes.  Once the policy is in effect, SCERS will not recognize as 
compensation earnable any portion of differentials, allowances or other 
incentives that include overtime or CTO-expired/CTO-over-max, since 
neither overtime nor CTO-expired/CTO-over-max is recognized as 
compensation earnable.  SCERS will also not accept any member 
contributions that are based on differentials, allowances or other incentives 
that include overtime or CTO-expired/CTO-over-max after April 27, 2019. 

EXAMPLE:  Mike is a full-time County employee who routinely works 45 
hours per week, receives a regular wage of $20 per hour, and gets a 3% 
differential for special skills.  For an average pay period, Mike’s bi-weekly 
earnings include base wages of $1,600 (80 hours x $20), overtime wages 
of $300 (10 hours x $30), and a differential of $57 (3% x $1,900). 

 If Mike receives the customary earnings for any pay period up to April 
27, 2019, he pays member contributions on a total of $1,657 ($1,600 
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in base wages plus $57 in differentials – since differentials that include 
overtime are still accepted as compensation earnable).   

 If Mike receives the customary earnings for any pay period on or after 
April 28, 2019, he pays member contributions on a total of $1,648 
($1,600 in base wages and just $48 (3% x $1,600) – since the portion 
of differentials that include overtime are no longer accepted as 
compensation earnable).  When Mike retires, if he elects a final 
compensation period that occurs entirely after April 27, 2019, the 
differentials he received attributable to overtime will not be included in 
his final compensation. However, Mike would presumably choose that 
post-April 27, 2019 final compensation period only if his compensation 
earnable during that period exceeded the compensation earnable 
calculated for earlier periods. 

9.Q. What happens to amounts I’ve already contributed to SCERS up to 
April 27, 2019? 

Member contributions associated with differentials, allowances, or other 
incentives that include overtime or CTO-expired/CTO-over-max will be 
accepted into the SCERS trust up until April 27, 2019, and will remain in 
the SCERS trust thereafter.  In other words, these contributions will not be 
returned to members or distributed from the SCERS trust except in the 
form of the annuity that pays for the member’s retirement allowance– 
unless the member subsequently terminates employment and requests a 
full “refund” of contributions and interest from SCERS.  

In a pooled-risk pension plan, members often make contributions on 
pensionable pay items at certain points of their careers that ultimately are 
not used toward Final Compensation.  For example, an employee working 
a night shift early in his or her County career would make pension 
contributions on a night-shift differential that he or she earned as an 
incentive to work that shift. Assume the employee later switches to a 
regular day shift and loses the night-shift pay; after 25 years of promotions, 
step increases, and cost-of-living adjustments, the employee’s later career 
salary would likely be substantially higher than the employee’s early-
career earnings that included the night-shift differential.  The employee 
would not get a refund of contributions paid on the night-shift differential. 
However, all contributions that members make are included in the annuity 
portion of their retirement allowance that is paid to them upon retirement.  
Under this policy, member contributions made on overtime-related 
earnings earlier in an employee’s career will be treated similarly. 

10.Q. What happens to contributions on or after April 28, 2019? 

Member contributions associated with differentials, allowances, or other 
incentives that include overtime or CTO-expired/CTO-over-max will not  be 
accepted on or after April 28, 2019.  Sacramento County has modified its 
payroll system to exclude those pay items on or after April 28, 2019.  Any 
contributions that do not comply with this policy will need to returned to 
affected members, in a manner that will be coordinated between the 
County and SCERS Staff.  Whether these contributions are corrected upon 
receipt or at some future date, they will not increase a member’s Final 
Compensation. 
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11.Q. Why is SCERS interested in how differentials, allowances, or other 
incentives are calculated for County employees and reported in 
payroll? 

A. For persons who enrolled in SCERS or a reciprocal retirement system 
before January 1, 2013, Final Compensation includes only those pay 
elements that qualify as “compensation earnable.”  Under the County 
Employees Retirement Law of 1937 (Gov. Code sec. 31461), the SCERS 
Board is required to “determine” compensation earnable, and that 
determination must comply with the Board’s fiduciary duties of care and 
loyalty in the administration of the retirement system.  SCERS staff has 
recommended that the Board revisit its determination of compensation 
earnable and exclude from compensation earnable attributable to future 
Final Compensation periods those pay elements that are attributable to 
nonpensionable earnings because that determination better reflects the 
letter and spirit of the applicable law.   
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